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Specific Item(s) OR Service(s) 

63056 (transpedicular approach with 
decompression of spinal cord) and 63057 
(transpedicular approach with 
decompression of spinal cord, each 
additional segment) 

Provider, Practitioner OR Supplier 

Carolina Bone & Joint, P.A. 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral:  

AdvanceMed, a Medicare Program Safeguard Contractor (PSC), conducted a 
postpayment review of the Appellant’s claims for thermal intradiscal procedures (TIPs) 
using a SpineWand and billed with CPT codes 63056 (transpedicular approach with 
decompression of spinal cord) and 63057 (transpedicular approach with decompression 
of spinal cord, each additional segment). The PSC denied the services as not 
reasonable and necessary, in particular because most of the medical documentation 
had been cloned and was not patient specific. The PSC also noted that, had services 
not been denied, they would have been downcoded to percutaneous discectomy 
(62287).1 The carrier and the qualified independent contractor (QIC) affirmed the 
denials on appeal, with the QIC also finding the correct code to bill for the services was 
64999 (unlisted procedure, nervous system).  

On further appeal, the Administrative Law Judge (ALJ) conducted a hearing attended by 
representatives of the PSC and the Appellant. The ALJ subsequently issued a fully 
favorable decision in which he determined the services were reasonable and necessary 
and the documentation was sufficient to support medical necessity in each case. With 
regard to the coding of the services, the ALJ agreed with the QIC that “services billed 
under codes 63056 and 63057 should have been billed using unlisted code 64999.” He 
determined further: 

For these services, the liability of the Appellants and of the beneficiaries related to these 
services is waived under Section 1879 of the Act. The Appellants and the Beneficiaries did 
not and could not reasonably have known that the denied amounts would not be covered in 

                                            
1 The PSC extrapolated the overpayment amount in the sampled claims to the universe of claims. The 
Appellant did not challenge the validity of the statistical sample.  
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full and payable by Medicare. Had liability not been waived under Section 1879, liability for 
any potential overpayment would have been waived under Section 1870 of the Act.”  

We agree that the services at issue were incorrectly coded with CPT codes 63056 and 
63057. However, the ALJ erred in waiving Appellant’s liability under § 1879 of the Social 
Security Act (the Act). Section 1879 of the Act limits the liability of beneficiaries and 
providers by allowing Medicare payment for items and services denied as not medically 
reasonable and necessary under § 1862(a)(1)(A) of the Act when the beneficiary and/or 
the provider did not know and could not reasonably have been expected to know the 
items or services would be excluded from Medicare coverage. In the present appeal, 
the ALJ determined services were reasonable and necessary under § 1862(a)(1)(A) but 
incorrectly coded. Section 1879 thus does not apply to the services at issue.  

Additionally, the evidence in the record does not support the ALJ’s finding that the 
Appellant was without fault under § 1870 of the Act. AMA coding guidelines, as well as 
the manufacturer’s coding recommendations are clear that 63056 and 63057 were not 
the correct codes for the services provided.  

Finally, for services that should be coded with 64999, an analysis under § 1870 of the 
Act is premature, as the carrier has not yet determined the payment amounts and 
whether an overpayment exists. The ALJ erred in waiving recoupment for a potential 
overpayment that may result from the carrier’s pricing of 64999. Under Medicare law 
and regulations, CMS and its contractors are responsible for determining payment 
amounts under the physician fee schedule. Section 1848 of the Act; 42 C.F.R. § 
405.926(c). Because the contractor has not made a determination regarding payment 
for the TIPs   when submitted with code 64999, the issue is not before the ALJ. 42 
C.F.R. 405.1032(a) (“The issues before the ALJ include all the issues brought out in the 
initial determination, redetermination, or reconsideration that were not decided entirely 
in a party’s favor”). An ALJ’s finding concerning the amount of payment due is not 
binding on the contractor for purposes of determining payment amount. Once the 
contractor makes a determination regarding amount of payment due, this becomes a 
new initial determination. 42 C.F.R. § 405.1046(c).  
 
Background:  

The physician practice-appellant furnished multiple nucleoplasty procedures to 
Medicare beneficiaries using a device known as a SpineWand or Perc-D Spinewand. 
According to ArthroCare, SpineWand’s manufacturer: 

Nucleoplasty is a procedure name used to describe a disc decompression performed using 
Coblation® technology to ablate and remove tissue in the nucleus pulposus of the disc.  

… 

Nucleoplasty is performed on an outpatient basis, with minimal anesthesia requirements. 
Fluoroscopic guidance is employed as an introducer needle is placed at the nucleus/annulus 
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junction. A SpineWand is introduced through the passage way, and advanced into the disc 
nucleus. Using Coblation, tissue is then removed by either creating channels (lumbar spine) 
or spheres (cervical spine). After sufficient tissue is removed, a bandage is placed on the 
skin and the patient is discharged home. Patients are then usually placed on a routine 
rehabilitation program. 

Http://www.nucleoplasty.com/phyFaq.aspx. ArthroCare describes nucleoplasty with the 
SpineWand as a “minimally invasive procedure.” 
Http://www.nucleoplasty.com/phyNucleoplasty.aspx.  

At a 2006 CMS Healthcare Common Procedure Coding System (HCPCS) meeting, 
CMS addressed a “[r]equest to establish a code for a biolpar radiofrequency 
percutaneous discectomy probe, trade name: Perc ™ DLR Spine Wand™, Perc DLG.” 
“CMS Public Agenda Payment and Coding Determinations for Supplies and Other,” 
HCPCS Meeting Agenda Item # 16, available at 
Http://www.cms.gov/MedHCPCSGenInfo/Downloads/June7_SO.pdf.  Agenda notes 
state:  

According to the requester, the Perc D Spine Wand is a single-patient use, disposable 
medical device used for ablation, coagulation and decompression of disc material to treat 
symptomatic patients with contained herniated discs. A 17-gauge needle is inserted into the 
patient’s disc under fluoroscopic guidance. The SpineWand is introduced through the needle 
and uses bipolar radiofrequency energy to remove tissue via plasma molecular dissociation. 
This radiofrequency energy excites the electrolytes in a conductive medium such as saline 
solution, creating precisely focused plasma. The energized particles in the plasma have 
sufficient energy to break the molecular bonds, excising or dissolving soft tissue at relatively 
low temperatures, thereby preserving the integrity of the surrounding healthy tissue. The 
result is a portion of the nucleus tissue is gently removed, decompressing the herniated 
disc.  

The CMS HCPCS Workgroup denied the request, explaining, “No insurer identified a 
national program operating need to establish a code to separately identify this product. 
Payment for this device is included with the procedure, and therefore the device is not 
separately billable.” Id.  

In early 2008, CMS opened a national coverage analysis of thermal intradiscal 
procedures (TIPS). The subsequent decision memo explained: 

The scope of this national coverage analysis (NCA) is TIPs which involve percutaneous 
intradiscal techniques utilizing devices that employ the use of a radiofrequency energy 
source or electrothermal energy to apply or create heat and/or disruption within the disc for 
coagulation and/or decompression of disc material to treat symptomatic patients with 
annular disruption of contained herniated disc, to seal annular tears or fissures, or destroy 
nociceptors for the purpose of relieving pain. This includes techniques that use single or 
multiple probes/catheters, which utilize a resistance coil or other delivery system technology, 
are flexible or rigid, and are placed within the nucleus, the nuclear-annular junction or the 

http://www.nucleoplasty.com/phyFaq.aspx
http://www.nucleoplasty.com/phyNucleoplasty.aspx
http://www.cms.gov/MedHCPCSGenInfo/Downloads/June7_SO.pdf
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annulus. TIPs are commonly identified as intradiscal electrothermal therapy (IDET), 
intradiscal thermal annuloplasty (IDTA), percutaneous intradiscal radiofrequency 
thermocoagulation (PIRFT), radiofrequency annuloplasty (RA), intradiscal biacuplasty (IDB), 
percutaneous (or plasma) disc decompression (PDD) or coblation, or targeted disc 
decompression (TDD). At times, TIPs are identified or labeled based on the name of the 
catheter/probe(s) that is used (e.g. SpineCath, discTRODE, SpineWand, Accutherm, or 
TransDiscal electrodes). Each technique or device has its own protocol for application of the 
therapy. Percutaneous disc decompression or nucleoplasty procedures that do not utilize a 
radiofrequency energy source or electrothermal energy (such as the disc decompressor 
procedure or laser procedure) are not within the scope of this NCA. 

Https://www.cms.gov/medicare-coverage-database. The memo noted that, while 
Medicare did not then have an NCD on TIPs: 

A search of the local coverage decisions (LCDs) database for thermal intradiscal and 
intradiscal electrothermal therapy identified thirteen LCDs from the local Medicare 
contractors.2 Nine policies stated non coverage for Nucleoplasty and IDET (annuloplasty) or 
other similar minimally-invasive ablative procedures – using radiofrequency, laser or direct 
heat energy source - and their associated services because these services are not proven 
to be effective and are considered to be not reasonable and necessary. Four LCDs stated 
that regardless of the technique, coagulation and decompression of disc material by 
electrothermal or radiofrequency techniques were considered investigational. However, 
these four LCDs allowed individual consideration for IDET for patients meeting strictly 
defined criteria. 

Id. CMS “concluded that the evidence does not demonstrate that thermal intradiscal 
procedures improve health outcomes. Thus, CMS has determined that TIPS are not 
reasonable and necessary for the treatment of low back pain. Therefore, CMS is issuing 
a national noncoverage determination for TIPs under §1862(a)(1)(A) of the Social 
Security Act.” Id. NCD 150.11, which expressly finds noncovered TIPS performed with 
the SpineWand, became effective on September 29, 2008, subsequent to the dates of 
service in this case.   

On August 4, 2008 and August 8, 2008, AdvanceMed requested records from 
physicians employed by the Appellant. The records requested included copies of 
claims, if available, physician progress notes, nursing progress notes, admission notes, 
discharge notes and treatment records. Exh 1 at 187, 192 and 197.  

In three related cases, on June 22, 2010 and June 25, 2010, AdvanceMed notified three 
physicians at Appellant’s practice that they had received overpayments. The letters 
explained that AdvanceMed had opened investigations into the three doctors in June 
2008 and that all three ranked in the top 20 highest billing providers in North Carolina 
for the services under investigation. Exh 1 at 137, 153 and 167. The primary reason for 

                                            
2 CIGNA Government Services (CIGNA), the Medicare Part B contractor in the Appellant’s jurisdiction, 
had not issued an LCD addressing TIPS on the dates of service in the Appellant’s jurisdiction. 

https://www.cms.gov/medicare-coverage-database
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the denials was that medical documentation had been cloned and was not specific to 
each patient, and thus did not support that services were reasonable and necessary. 
The PSC also stated that, had the services not denied, they would have been 
downcoded to “percutaneous diskectomy.” Id. On June 28, 2010 and July 6, 2010, the 
Medicare contractor notified the Appellant’s  representatives that overpayments totaling 
$72,503.19, $55,933.28 and $16,854.00 generated. Exh 1 at 122, 127 and 132, 
respectively.  

The Appellant’s legal counsel requested redeterminations on the basis that “there was, 
in fact, justification and medical necessity for each of the services as originally billed, 
that the services were sufficiently and appropriately documented and the correct code 
level was used in seeking reimbursement for these services from the Medicare 
program.” Id. at 113, 116 and 119. 

CIGNA issued unfavorable redetermination decision on August 18, 2011 and August 19, 
2011, for the same reasons as the PSC. The list of denial reasons included: 

1. Cloned documentation does not meet medical necessity requirements for coverage 
of service rendered due to the lack of specific, individual information. All 
documentation in the medical record should be patient specific. Cloning of 
documentation is considered misrepresentation of the medical necessity requirement 
for coverage of services….It is noted that the operative note is cloned.  

2. If the procedure had not been denied, it would have been down coded to a 
percutaneous discectomy. 

3. It is stated that the need for surgery is based on the results of a discograph. 
However, there is a question regarding the validity of the discograph. For a disk to be 
deemed painful, stimulation must reproduce the patient’s accustomed pain, provided 
that stimulation of the disk is above or below (preferably both) does not reproduce 
pain….Upon review, it is noted that a disc deemed as not painful was rare and 
multiple discs were routinely deemed painful. 

4. The primary code includes multiple surgical levels. As a result, if the primary code 
had been denied, the add-on code would have been denied. 

5. The documentation states that the need for surgery is based on the result of the 
discograph.  However, upon review, it is noted that the documentation directly prior 
to the surgery states that the patient is scheduled for a discectomy, not a discograph 
and possible discectomy. There statements lead to questions of whether the surgery 
is actually based on the discograph and if not leads to the question of why the 
discograph was performed. 

6. The carrier originally denied this service. 

7. An assistant at surgery must actively assist when a physician performs a Medicare 
covered surgical procedure. This requires that the assistant be involved in the actual 
performance of the procedure, not simply in other ancillary services. Since an 



 

 
  Page 6 of 17  
 

assistant would be occupied during the surgical procedure, the assistant would not 
be available to perform (and could not bill for) another procedure at the same time. 
Upon review, it is noted that the documentation does not support that [the physician] 
actively assisted with the actual surgery. The documentation does not support that 
[the physician] performed a billable discograph prior to the surgery (the need for 
surgery [is] supposed to be based on the results of the discograph.  

Exh at 96, 103 and 112. CIGNA determined the physicians were liable for the services. 
Id. at 89, 98 and 106. 

On October 8, 2010, the appointed representative requested a reconsideration, arguing 
that CIGNA and AdvanceMed improperly denied services on the basis that 
documentation was cloned or because coding was inappropriate. Exh 1 at 76, 79 and 
82. Appellants’ representative contends that services were correctly coded and the 
documentation proper. Id. 

On November 26, 2010 and November 30, 2010, the Qualified Independent Contractor 
issued unfavorable decisions, finding: 

1. The description of the operative procedure, with minor exceptions, was cloned for 
each beneficiary. Therefore, the operative report may not be accepted as supporting 
the medical necessity of the services. In accordance with Section 1862(a)(1)(A) of 
the SSA we do not find that the service at issue was reasonable and necessary. 

2. Because the services were not billed under the appropriate unlisted procedure code, 
Medicare cannot allow the services (identified on the attached spreadsheet as 
UNFAVORABLE I-B). 

3. The procedure was denied so the associated services are denied also.  

4. The physician’s medical records must provide adequate clinical information to 
demonstrate that the rendered services were reasonable and necessary. In this case 
there is inconsistent medical documentation to establish the medical need for the 
services billed. 

5. This service was initially denied by the carrier. Auto deny.   

Exh 1 at 10-12, 34-45, 60-61. The physicians were held liable for the services. Id. at 12, 
44 and 62. With regard to the coding of the services, the QIC determined: 

The reconsideration request had an explanation of the code selection. The request 
discussed using the CPT code that “best fit” the provided procedures. Several coding 
consultants were engaged by the provider. It was determined that the provider was 
appropriately billing the lumbar spine procedures under 63056/63057. We note that there is 
no documentation that the provider sought the coding advice from the Medicare carrier for 
these services.  

For the lumbar CPT codes, 63056 and 63057, the documentation does not clearly show that 
a transpedicular approach was utilized. The correct code for the lumbar procedures in this 
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appeal was 64999. The CPT code descriptor for this code is: “Unlisted procedure, nervous 
system.” 

In a letter dated January 24, 2011, Appellant’s counsel requested an aggregated ALJ 
hearing. An telephonic hearing was held on August 17, 2011, attended by the 
representatives of the Appellants, including counsel and the Appellant’s expert coding 
witness, as well as a representative of AdvanceMed, the PSC. ALJ decision letter at 3.  

The ALJ subsequently issued a fully favorable decision in which he upheld the PSC’s 
use of sampling and extrapolation and found the services were reasonable and 
necessary and the documentation sufficient to support medical necessity in each case. 
With regard to the coding of the services, the ALJ agreed with the QIC that “services 
billed under codes 63056 and 63057 should have been billed using unlisted code 
64999.” The ALJ explained: 

The undersigned finds that the Appellants did not provide conclusive evidence that the 
correct codes were used. The services at issue were minimally invasive, and do not appear 
to fall squarely under the definitions provided under codes 63056 and 63057. Therefore, the 
undersigned finds that the Appellants did not meet their burden of proof as to the 
appropriateness of the codes used. As noted previously, the Appellants cannot rely on the 
lack of regulatory guidance to justify the use of a code that “merely approximates the service 
provided. Therefore, the undersigned finds that services should have been billed under an 
unlisted code (64999, “Unlisted procedure, nervous system”). 

It is unclear at what level the services would have been paid, if at all, had the services been 
billed under code 64999. However, based on the lack of clarity regarding the correct code to 
be used, the extensive due diligence undergone by the Appellants, as well as their reliance 
on. the compliance department of the hospital in which a great part of the surgeries were 
perfoiziied, the undersigned finds that had the Appellants did not and could not reasonably 
have known that the denied amounts would not be covered and payable by Medicare. 
Similarly, the beneficiaries who underwent the surgeries at issue also did not know and 
could not have known that reimbursement for the services could be denied. Therefore, the 
Appellants’ and the beneficiaries’ liability is waived under Section 1879 of the Act.  

Even if the Appellants’ liability had not been waived Section 1879 of the Act [sic], the 
Appellants would be deemed without fault under Section 1870(b) of Title XVIII for the same 
reasons stated above, and any resulting overpayment would also have been waived. 

ALJ decision at 19-20. 

 
Applicable Law, Regulation, and Medicare Policy:  

Reimbursement of Services Paid Under the Physician Fee Schedule 

Section 1848 of the Act establishes that payment for physician’s services is based on a 
fee schedule. Section 1848(b) authorizes the Secretary to establish fee schedules 
annually based on the “relative value for the service, the conversion factor, and the 
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geographic adjustment factor.” In order to correctly determine the amount to be paid, 
the Secretary is authorized to “establish a uniform procedure coding system for the 
coding of all physicians' services” under § 1848(c)(5). The uniform coding system 
includes national definitions of services, codes to represent services, and payment 
modifiers to the codes. 42 C.F.R. §414.40(a). Section 1848(c)(4) of the Act also 
authorizes the Secretary to establish “ancillary policies (with respect to the use of 
modifiers, local codes, and other matters) as may be necessary to implement” the fee 
schedule. See also 42 C.F.R. §414.40(b). 

The fee schedule amount for a particular service under the Medicare PFS is determined 
using a complex formula computed as the product of the relative value units for the 
service, the fixed dollar amount conversion factor, and the geographic adjustment 
factor. Section 1848(b)(1) of the Act. Relative value units, in turn, are composed of a 
physician’s work component, practice expense component, and malpractice component. 
Section 1848(c)(1) of the Act; Medicare Claims Procession Manual (CMS Pub 100-4) 
(MCPM), Chapter 12, § 20, et seq.  

Physician fee schedule updates are published annually in the Federal Register. “CMS 
calculates the fee schedule payment amounts and releases them to the carriers in the 
Medicare Physician Fee Schedule Database (MPFSDB).”  Chapter 23, § 30.1 of MCPM.  
“The CMS MPFSDB includes the total fee schedule amount, related component parts, 
and payment policy indicators.”  Chapter 23, § 30.2 of MCPM. CPT code 95999 has a 
status code indicator of “C.” Status indicator “C” is defined as “Carriers price the code.  
Carriers will establish RVUs and payment amounts for these services, generally on an 
individual case basis following review of documentation such as an operative report.” 70 
FR 70335, 70455, November 21, 2005, 2006 Physician Fee Schedule Addendum B – 
“2006 Relative Value Units and Related Information Used in Determining Medicare 
Payments for 2006.” See corresponding addendum for the 2008 fee schedule at 72 FR 
66409, 66535.  

Section 1848(i)(1) of the Act precludes administrative or judicial review of “the 
establishment of the system for the coding of physicians' services under this section” as 
well as “the determination of relative values and relative value units” for physicians’ 
services. Regulations governing Part A and B fee-for-service appeals provide, “Any 
issue regarding the computation of the payment amount of program reimbursement of 
general applicability for which CMS or a carrier has sole responsibility under Part B 
such as the establishment of a fee schedule set forth in part 414 of this chapter,” is not 
reviewable. 42 C.F.R. § 405.926(c). 

   Correct Coding of Services Paid Under the Physician Fee Schedule 

Section 1848(c)(5) of the Social Security Act (the Act) requires the Secretary to 
establish a uniform procedure coding system for the coding of all physicians' services. 
CMS has adopted the Current Procedural Terminology (CPT), Fourth Edition as the 
standard medical data code set for reporting physician services. 45 C.F.R. 
162.1002(a)(5). The CPT is a uniform coding system consisting of descriptive terms and 
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identifying codes that are used primarily to identify medical services and procedures 
furnished by physicians and other health care professionals. These health care 
professionals use the CPT to identify services and procedures for which they bill public 
or private health insurance programs. http://www.cms.hhs.gov/MedHCPCSGeninfo/.  

The American Medical Association (AMA) maintains CPT code listings and is 
responsible for adding, deleting, and revising CPT codes. The AMA also publishes 
annual guidance for CPT coding, including code descriptions, use of modifiers, and 
coding instructions. Id. The AMA states that inclusion of a CPT code does not indicate 
endorsement by the AMA; furthermore, inclusion or exclusion of a procedure does not 
imply any health insurance coverage or reimbursement policy. Current Procedural 
Terminology 2007, Professional Edition. CMS has also stated that coverage and 
payment policies are independent from the establishment of a code. See Medicare 
Claims Processing Manual (MCPM) (CMS Pub 100-4), Chapter 23, § 20.1; 
http://www.cms.hhs.gov/CouncilonTechInnov/Downloads/InnovatorsGuide8_25_08.pdf, 
at 18.   

CPT coding instructions require specificity in assigning codes as specified in the 
introduction. Users are instructed to:   

Select the name of the procedure or service that accurately identifies the service performed. 
Do not select a CPT code that merely approximates the service provided. If no such 
procedure or service exists, then report the service using the appropriate unlisted procedure 
or service code.) 

Current Procedural Terminology 2007, Professional Edition at xiv. The AMA recognizes 
that some services or procedures may not have CPT codes assigned. For these 
services, “a number of specific code numbers have been designated for reporting 
unlisted procedures. When an unlisted procedure number is used, the service or 
procedure should be described.” Id. at xvi.  

Waiver of Liability Under Section 1879 of the Act 

Section 1879 of the Act limits the liability of providers and beneficiaries who did not 
know and could not have been reasonably expected to know an item or service would 
not be covered by Medicare.  Section 1879(a) of the Act; HCFA Ruling 95-1.  In the 
cases where section 1879 of the Act applies, Medicare assumes financial responsibility 
for the item or service.  Section 1879(a) of the Act.  However, the limitation on liability 
provision of section 1879 of the Act generally applies only to claims denied as not 
reasonable or necessary if the claims are not otherwise statutorily excluded.  Section 
1879(a)(1) of the Act (applying the limitation on liability to denials pursuant to section 
1862(a)(1)3 or (9)4 [of the Act] or by reason of a coverage denial described in [section 
                                            
3 Section 1862(a)(1) of the Act prohibits payment for items or services “not reasonable and necessary.” 
4 Section 1862(a)(9) of the Act prohibits payment “where such expenses are for custodial care (except, in 
the case of hospice care, as is otherwise permitted . . .).” 

http://www.cms.hhs.gov/MedHCPCSGeninfo/
http://www.cms.hhs.gov/CouncilonTechInnov/Downloads/InnovatorsGuide8_25_08.pdf
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1879(g)5 of the Act]); § II.A, HCFA Ruling 95-1. (“The claims payment and beneficiary 
indemnification provisions (sections 1879(a) and (b)) of the limitation on liability 
provision are applicable only to claims for beneficiary items or services submitted by 
providers, or by practitioners and other suppliers that have taken assignment, and only 
to claims for services, not otherwise statutorily excluded, that are denied on the basis of 
section[s] 1862(a)(1), 1862(a)(9), 1879(e), or 1879(g) of the Act.”); Chapte 30, § 20.2 of 
Medicare Claims Processing Manual (MCPM) (CMS Pub. 100-04) (stating the limitation 
on liability only applies to claims for services not otherwise statutorily excluded that are 
denied as not reasonable or necessary).  In the event the provider or beneficiary knew 
or could have been reasonably expected to know the claim would not be covered by 
Medicare based on a statutory exclusion, the limitation on liability provision of section 
1879 of the Act does not apply.  See § 1879(c) of the Act; Chapter 30, § 20 of MCPM  
(stating when the beneficiary knew or could have know the services were not covered 
by Medicare, the beneficiary is financially responsible). 

Waiver of Recoupment Under Section 1870 of the Act 

Sections 1870(a) – (c) of the Act set forth conditions for recouping overpayments from 
Medicare beneficiaries and circumstances in which HHS will waive recoupment of 
overpayments from a beneficiary. Section 1870(a) of the Act provides that payment 
made to a “provider of services or other person” for services furnished to an “individual” 
is regarded legally as payment to the individual.  

Where a provider of services or other person receives an overpayment for services 
furnished to an individual, §§ 1870(b)(1) and (2) require CMS to first look to recover 
from the provider. Only if the amount cannot be recouped from the provider of services 
or the provider was without fault may CMS attempt to recoup from the individual. 

The Medicare Financial Management Manual (MFMM) (CMS Pub 100-6) sets forth 
criteria for determining whether a provider may be considered without fault in causing 
an overpayment. Chapter 3, § 90 states, “A provider is liable for overpayments it 
received unless it is found to be without fault.” Generally, a provider is without fault if it 
“exercised reasonable care in billing for, and accepting, the payment.” “Reasonable 
care” means the provider “made full disclosure of all material facts” and “on the basis of 
the information available to it, including, but not limited to, the Medicare instructions and 
regulations, it had a reasonable basis for assuming that the payment was correct, or, if it 
had reason to question the payment; it promptly brought the question to the FI or 
carrier’s attention.” 

Section 90.1 provides examples of when a provider is at fault with respect to an 
overpayment. Some examples include: 

                                            
5 Section 1879(g) of the Act addresses the applicability of the limitation on liability in home health services 
and hospice care claims. 
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• The provider furnished erroneous information or failed to disclose facts that it knew 
or should have known, were relevant to payment of the benefit. 

• The provider receives duplicate payments. [§ 90.1.B.] 

• The provider does not submit documentation to substantiate that services billed to 
the program were covered. [§ 90.1.E.] 

• The provider does not submit documentation to substantiate that it performed the 
services billed to the program where there is a question as to whether the services 
were performed. [§ 90.1.F.] 

• The provider billed, or Medicare paid the provider for services that the provider 
should have known were noncovered. … In general, the provider should have known 
about a policy or rule, if:  

o The policy or rule is in the provider manual or in Federal regulations,  

o The FI or carrier provided general notice to the medical community 
concerning the policy or rule, or  

o The FI or carrier gave written notice of the policy or rule to the particular 
provider.  

Generally, a provider's allegation that it was not at fault with respect to payment for 
noncovered services because it was not aware of the Medicare coverage provisions is not a 
basis for finding it without fault if any of the above conditions is met. [§ 90.1.H.] 

 
Discussion:  

The Services Were Not Coded Correctly with 63056 and 63057. 

In the “Key of Findings” accompanying its overpayment notice, AdvanceMed stated, had 
the procedure “not been denied, it would have been downcoded to a percutaneous 
discectomy.” Exh 1 at 151. On redetermination, CIGNA reiterated this finding. Id. at 96. 
Percutaneous discectomy is coded with 62287.  

In a memorandum submitted with its request for reconsideration, the Appellant asserts 
that the services were coded correctly. The Appellant reasoned: 

After careful review, analysis and consultation, Carolina Bone & Joint (CBJ) surgeons 
determined that CPT code 63056 (lumbar) and 63075 (cervical) were the most appropriate 
codes for the practice group to use for its PDD6 procedures. CSJ surgeons and physicians 

                                            
6 PDD is an acronym defined alternately as “plasma disc decompression” and “percutaneous disc 
decompression. See http://www.arthrocarespine.com/us/physicians.aspx (“Plasma Disc Decompression 
(PDD) is a minimally invasive procedure for patients with symptoms associated with a contained disc 
herniation who have failed conservative care and are not yet candidates for major surgery. PDD is 
performed with SpineWand® surgical devices…). But see, 
http://www.annapolisradiology.com/spine_clinic/pdd.html (“Percutaneous Disc Decompression (PDD) … 
is a procedure performed to reduce the size of a contained herniated disk….”).  

http://www.arthrocarespine.com/us/physicians.aspx
http://www.annapolisradiology.com/spine_clinic/pdd.html
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understood that some uncertainty existed as to how to code for this procedure. CPT codes 
do not always keep up with advances and changes in medicine, and it is sometimes there is 
not a CPT code which is in all respects a perfect fit. CBJ surgeons looked at the description 
of the codes that could possibly be related to this type of procedure, and looked at the 
manner in which they performed the procedure. Code 63056 describes a ‘lateral 
extraforaminal approach which is the approach CBJ used in performing the PDDs. The 
practice also sought advice from a number of coding consultants or coding resources. After 
reviewing the surgical notes, the majority recommended CBJ use the 63056 code. Other 
consultants recommended CBJ use the 63030 code which is another decompression 
procedure code using an open surgical approach. Further, an independent study performed 
by Piper Jaffray also demonstrated that approximately half of the surgeons performing PDD 
procedures were using minimally invasive approaches similar to CBJ and were coding these 
procedures as 63056. Codes 63020 and 63030 are also open codes that might have been 
used but describe a posterior or posterolateral approach. The code for unlisted procedures 
was also considered. These other coding options were ruled out for the procedures because 
63056 and 63175 were believed to be the most correct and appropriate codes for the 
procedures performed. Additionally, had future coding directives been issued by the AMA 
and/or CMS, CBS) was open to re-evaluating its coding decision regarding the PDD 
procedure.  

Code 62287 is the percutaneous code that AdvanceMed and CIGNA have contended 
should have been used. First, it should be noted that there is no CPT code for a PDD 
procedure performed on the cervical spine. We also recognize the PDD procedure is often 
referred to as a percutaneous procedure. However, the accuracy of that description 
depends on the approach used by the surgeon. The approach CBJ used is not 
percutaneous. CBJ strongly believes it is the surgical approach and not.the device (in this 
case the SpineWand) that dictates whether a procedure is open or percutaneous. CBJ 
agrees that a truly percutaneous procedure should not be coded as an open surgical 
procedure, but only if the procedure is in fact performed percutaneously. The surgical 
approach used by CBJ differs significantly from the typical approach that would be deemed 
a percutaneous approach. Notably, CBJ surgeons do not place the SpineWand directly 
through the skin. Instead, they make a small incision, and also use blunt dissection of the 
underlying tissues make adequate room for the SpineWand and to reduce the chance of  
infection. At the end of the procedure, CBJ uses sutures to close in order to minimize 
bleeding and facilitate healing. While the small incision and minimal tissue dissection is a 
minimally invasive approach, a minimally invasive procedure is not the same as a 
percutaneous procedure.  

Exh 1 at 202.  

The QIC affirmed the denials and also found the services billed with 63056 and 63057 
were coded incorrectly. The QIC determined “the correct code for the lumbar 
procedures in this appeal was 64999… ‘Unlisted procedure, nervous system.’” Id. at 11. 
The ALJ concurred with the QIC, finding: 
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the Appellants did not provide conclusive evidence that the correct codes were used. The 
services at issue were minimally invasive, and do not appear to fall squarely under the 
definitions provided under codes 63056 and 63057. Therefore, the undersigned finds that 
the Appellants did not meet their burden of proof as to the appropriateness of the codes 
used. As noted previously, the Appellants cannot rely on the lack of regulatory guidance to 
justify the use of a code that “merely approximates the service provided. Therefore, the 
undersigned finds that services should have been billed under an unlisted code (64999, 
“Unlisted procedure, nervous system”). 

ALJ decision at 19.  

In a March 2002 CPT Assistant article, the AMA addresses the question, “How should I 
report nucleoplasty for percutaneous diskectomy using patented radiofrequency energy 
to ablate and decompress herniated discs?” The AMA responds, “CPT code 62287, 
Aspiration or decompression procedure, percutaneous, of nucleus pulposus of 
intervertebral disk, any method, single or multiple levels, lumbar (eg, manual or 
automated percutaneous diskectomy, percutaneous laser diskectomy), should be used 
to report nucleoplasty for percutaneous diskectomy using patented radiofrequency 
energy to ablate and decompress herniated discs.” CPT Assistant, Coding Consultation, 
Surgery Nervous System (March 2002, American Medical Association).  

A September 2003 article published in Orthopedic Coding Alert, and publicly available 
online, cites the CPT Assistant article and notes that 62287 is the correct code for 
nucleoplasty procedures performed on the lumbar region, which account for “‘[a]bout 95 
percent of all nucleoplasty procedures,’” according to the article’s coding authority. 
Http://www.supercoder.com/articles/articles-alerts/orc/secure-nucleoplasty-
reimbursement-with-these-expert-tips/. However, because there is no code specific to 
nucleoplasty on the cervical spine, the coding authority recommends 64999, the code 
for the unlisted nervous system procedure. 

Of significant note, the coding authority in the Orthopedic Coding Alert article is 
identified as “Gary Goetzke, reimbursement director at Arthrocare, the company that 
manufactures the Perc-D SpineWand.”  

Both the national coverage analysis memorandum and subsequent NCD 150.11 refer to 
TIPs, including the procedure involving the SpineWand, as percutaneous procedure. 
We found nothing in the record or upon research supporting the Appellant’s contention 
that the physician could choose to code the procedure as other than a percutaneous 
procedure, and we found nothing to support that the procedure at issue could be 
properly billed with 63056 and 63057. We agree with the PSC, carrier, QIC and ALJ 
insofar as they determined the services were incorrectly billed. However, consistent with 
official AMA coding instructions as well as the product manufacturer’s 
recommendations, we believe 62287 to be the correct code to report nucleoplasty 
performed on the lumbar region, and 64999 to be the correct code to report 
nucleoplasty performed on the cervical spine.  

http://www.supercoder.com/articles/articles-alerts/orc/secure-nucleoplasty-reimbursement-with-these-expert-tips/
http://www.supercoder.com/articles/articles-alerts/orc/secure-nucleoplasty-reimbursement-with-these-expert-tips/
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Section 1879 of the Act Does Not Apply to the Services at Issue.  

The ALJ determined: 

services billed under codes 63056 and 63057 should have been billed using unlisted code 
64999, “Unlisted procedure, nervous system.” For these services, the liability of the 
Appellants and of the beneficiaries related to these services is waived under Section 1879 of 
the Act. The Appellants and the Beneficiaries did not and could not reasonably have known 
that the denied amounts would not be covered in full and payable by Medicare. 

ALJ decision at 19. If services are noncovered on the basis that they are not reasonable 
and necessary under § 1862(a)(1)(A) of the Act, then Section 1879 of the Act provides 
financial protection to both providers and beneficiaries where neither knew or could be 
expected to know that services were not covered. However, these financial liability 
protections do not apply to overpayments resulting from incorrect coding. Accordingly, 
the ALJ erred in waiving liability for payment under § 1879 of the Act.  

The Preponderance of Evidence Does Not Support the ALJ’s Decision That the 
Appellant Is Without Fault Under § 1870 of the Act 

The ALJ concluded, “Had liability not been waived under Section 1879, liability for any 
potential overpayment would have been waived under Section 1870 of the Act.” ALJ 
decision at 21. In support of this conclusion, the ALJ cites his analysis under § 1879 of 
the Act, in which he states: 

It is unclear at what level the services would have been paid, if at all, had the services been 
billed under code 64999. However, based on the lack of clarity regarding the correct code to 
be used, the extensive due diligence undergone by the Appellants, as well as their reliance 
on. the compliance department of the hospital in which a great part of the surgeries were 
perfoiziied, the undersigned finds that had the Appellants did not and could not reasonably 
have known that the denied amounts would not be covered and payable by Medicare. 
Similarly, the beneficiaries who underwent the surgeries at issue also did not know and 
could not have known that reimbursement for the services could be denied. Therefore, the 
Appellants’ and the beneficiaries’ liability is waived under Section 1879 of the Act.  

In the coding memorandum submitted with its request for reconsideration, the Appellant 
acknowledges that “some uncertainty existed as to how to code for this procedure. CPT 
codes do not always keep up with advances and changes in medicine, and it is 
sometimes there is not a CPT code which is in all respects a perfect fit.” Exh 1 at 202. 
The Appellant also contends that it “sought advice from a number of coding consultants 
or coding resources. After reviewing the surgical notes, the majority recommended [the 
Appellant] use the 63056 code.” Id.  

Coding instructions require users to select the code that accurately identifies the service 
performed. If no such procedure code exists, then users are to report the service using 
the appropriate unlisted procedure or service code. Current Procedural Terminology 
2007, Professional Edition at xiv. 
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As discussed above, a March 2002 CPT Assistant article instructs coders to use 62287 
“to report nucleoplasty for percutaneous diskectomy using patented radiofrequency 
energy to ablate and decompress herniated discs.” CPT Assistant, Coding Consultation, 
Surgery Nervous System (March 2002, American Medical Association). Guidance 
furnished by the SpineWand’s manufacturer and published in a 2003 article in 
Orthopedic Coding Alert advised coders to use 62287 for nucleoplasty procedures 
performed on the lumbar region and 64999 for nucleoplasty performed on the cervical 
spine. Http://www.supercoder.com/articles/articles-alerts/orc/secure-nucleoplasty-
reimbursement-with-these-expert-tips/.  

Contrary to the Appellant’s assertions, TIPs performed with the Perc-D SpineWand are 
consistently identified as percutaneous procedures by the manufacturer, in CMS 
coverage guidelines and elsewhere. See, e.g., the 2003 Orthopedic Coding Alert article 
cited above (“Because nucleoplasty is a form of percutaneous diskectomy, 62287 
should be the right choice with most payers”). Nowhere is the procedure identified as an 
open surgery procedure that could be billed correctly with 63056, nor did we locate any 
coding authority that recommended using 63056 for this procedure.  

Furthermore, controversy surrounding the efficacy of the SpineWand procedure, 
ArthroCare’s sales procedures, allegedly inflated costs and billing practices—including 
improper coding—are well-documented. For example, a Febuary 14, 2008 Citron 
Research article reports the following: 

Citron highlights two analysts’ comments that we thought to be important.  One is from Raj 
Denhoy at Bear Stears, and the other is from Mark Mullikin at Piper Jaffray.  Interestingly 
enough, in the not-too-distant past, these two worked together at Piper. 

In a January 25 note from Piper Jaffray we read: 

“Furthermore, our extensive diligence of about 30 doctors in the field performing plasma 
disc decompression indicates that the procedure is being correctly coded under CPT 
62287.” 

Only two weeks later, on Feburary 11 he writes: 

“Indeed, our survey shows ArthroCare doctors utilizing the 63056 code but we believe it 
is warranted.” 

The most recent survey from Piper claiming there is nothing wrong with the Arthrocare 
coding by a survey of doctors using the product is incompetent.  It is logically similar to 
saying there is something wrong with our criminal justice system because we surveyed 
people in jail and found that 90% of them said they were not guilty.  

The point is that both codes result in the same outcome– use of an experimental procedure 
in a personal injury case where the main benefits accrue to the attorney and the surgeon.  

Http://www.citronresearch.com/index.php/2008/02/14/citron-research-updates-on-
arthrocare-artc/. See also http://www.outpatientsurgery.net/news/2011/01/28-surgery-
center-insurer-file-dueling-lawsuits-over-back-pain-procedure (“Percutaneous 

http://www.supercoder.com/articles/articles-alerts/orc/secure-nucleoplasty-reimbursement-with-these-expert-tips/
http://www.supercoder.com/articles/articles-alerts/orc/secure-nucleoplasty-reimbursement-with-these-expert-tips/
http://www.citronresearch.com/index.php/2008/02/14/citron-research-updates-on-arthrocare-artc/
http://www.citronresearch.com/index.php/2008/02/14/citron-research-updates-on-arthrocare-artc/
http://www.outpatientsurgery.net/news/2011/01/28-surgery-center-insurer-file-dueling-lawsuits-over-back-pain-procedure
http://www.outpatientsurgery.net/news/2011/01/28-surgery-center-insurer-file-dueling-lawsuits-over-back-pain-procedure
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discectomy performed with SpineWand is at the heart of longstanding Florida legal 
dispute”); http://www.iso.com/Conferences/IFM-Conference/IFM-Session-
Descriptions.html (“The most recent and alarming emerging trend in medical provider 
fraud involves the use of suspect and costly procedures incorporating Thermal 
Intradiscal Procedure (TIPs) techniques, including Percutaneous Disc Decompression 
(PDD).”). Notably, according to one report, Arthrocare has acknowledged that it had 
instigated improper coding practices. See 
http://www.palmbeachpost.com/news/plaintiffs-federal-investigators-line-up-in-spinal-
surgery-690777.html (“Last year, ArthroCare announced that an internal investigation 
had uncovered some improper practices, such as encouraging physicians to use billing 
codes that ‘may have not properly described the procedure that was performed,’ as well 
as inaccurate reporting of DiscoCare’s revenues.”). 

The record lacks any viable evidence that, on the basis of the information available to it, 
including, but not limited to, Medicare instructions and regulations, the Appellant had a 
reasonable basis for assuming that the payment was correct. See MFMM, Chapter 3, § 
90. Accordingly, the Appellant is not without fault in causing the overpayment pursuant 
to § 1870 of the Act.  

Analysis Under § 1870 of the Act Is Not Yet Ripe For Services That Should Be 
Coded With 64999 

Payment for physician services is based on a fee schedule. Section 1848 of the Act; 42 
C.F.R. Part 414. CPT code  64999 is a carrier-priced code, which means Medicare 
carriers are responsible for establishing relative value units and payment amounts for 
covered services on an individual case basis following review of documentation 
furnished. See MCPM, Chapter 23 § 30.2.2 – “MPFSDB Status Indicators.”  

The ALJ erred in waiving recoupment for a potential overpayment that may result from 
the carrier’s pricing of 64999. Under Medicare law and regulations, CMS and its 
contractors are responsible for determining payment amounts under the physician fee 
schedule. Section 1848 of the Act; 42 C.F.R. § 405.926(c). In this case, the Appellant 
billed incorrectly for nucleoplasty testing using CPT codes 63056 and 63057. For 
services that should have been coded with 64999, the contractor has not determined 
the reimbursement due based on review of documentation furnished by the Appellant 
and computation of the fee schedule amount according to Medicare instructions for 
carrier-priced codes. See MCPM, Chapters 12 and 23.  

Because the contractor has not made a determination regarding payment for the TIPs   
when submitted with code 64999, the issue is not before the ALJ. 42 C.F.R. 
405.1032(a) (“The issues before the ALJ include all the issues brought out in the initial 
determination, redetermination, or reconsideration that were not decided entirely in a 
party’s favor”). An ALJ’s finding concerning the amount of payment due is not binding 
on the contractor for purposes of determining payment amount. 42 C.F.R. § 
405.1046(c). Once the contractor makes a determination regarding amount of payment 
due, this becomes a new initial determination. Id. In the event an overpayment exists, 

http://www.iso.com/Conferences/IFM-Conference/IFM-Session-Descriptions.html
http://www.iso.com/Conferences/IFM-Conference/IFM-Session-Descriptions.html
http://www.palmbeachpost.com/news/plaintiffs-federal-investigators-line-up-in-spinal-surgery-690777.html
http://www.palmbeachpost.com/news/plaintiffs-federal-investigators-line-up-in-spinal-surgery-690777.html


 

 
  Page 17 of 17  
 

the Appellant may then argue that it is entitled to waiver under § 1870 of the Act. The 
ALJ may not circumvent the contractor’s responsibility for determining correct payment 
amount under the fee schedule by waiving an as of yet undetermined overpayment.  
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